STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,178
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Vocati onal
Rehabilitation Division of the Departnent of Aging and
Disabilities (hereinafter referred to as "V.R " or "the
Departnent") not to contribute nore than $3,000.00 toward the
pur chase of a handi capped- equi pped van for the petitioner.
This case arises froma simlar proceeding nore than two years
ago (Fair Hearing No. 9636) in which the board directed V.R
to assess the petitioner's need and eligibility for a van
based on the petitioner's goal of achieving econom c self-
sufficiency as a sel f-enployed designer and consultant in

barrier-free construction.1

FI NDI NGS OF FACT

Fol l owi ng the board's decision in Fair Hearing No. 9636,
V. R undertook an assessnent of the petitioner's "vocational
rehabilitation potential™ in the following three areas: The
petitioner's functional abilities in Iight of his nedical
condition (multiple sclerosis), the petitioner's vocati onal

potential (i.e. an assessnent of the types of jobs the
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petitioner can perform, and the economc viability of the
petitioner's chosen vocational goal--a barrier-free design
busi ness.

V.R 's functional assessnent of the petitioner is not
di sputed to the extent that it was found that the petitioner
needs a wheelchair for all his personal nobility. He can
push the chair hinself but needs help transferring to a car.

It is not disputed that if the petitioner were to commute
to work he would need either a driver/personal assistant to
help himin and out of a car that was otherw se equi pped for
the petitioner to drive or a handi capped- equi pped van t hat
the petitioner could access and drive hinself fromhis
wheel chai r.

Simlarly, V.R's vocational assessnment of the
petitioner is not crucial. V.R concedes that the
petitioner's experience in the construction trade qualifies
himto design and supervi se handi capped accessibility
construction projects. The petitioner concedes that he has
"transferable skills" that would qualify himfor severa
ot her jobs, provided that any job all owed himsone
flexibility in ternms of the nunber of hours the petitioner
woul d be required to work consecutively.

The main dispute in this matter concerns V.R's
conclusion that the petitioner's chosen vocational goal --
barrier-free designing and consulting--is not viable in

terms of providing the petitioner with a neans of econom c



Fair Hearing No. 11,6178 Page 3

self-sufficiency. |In Fair Hearing No. 9636, the board
remanded the case to the Departnent because the Depart nment
had assunmed, contrary to the petitioner's assertions at the
hearing, that the petitioner's vocational goal was part-tine
sel f-enploynment with the petitioner's continued reliance on
Social Security disability benefits as his primary source of
income. It was the Departnment's position in Fair Hearing
No. 9636 that the purchase of a van for the petitioner was
not a cost-effective nmeans of achi eving such a nodest
vocational goal. Follow ng the board's directive, however,
V. R undertook to assess the cost effectiveness of a van for
the petitioner in light of the economc feasibility of the

petitioner's stated goal of _full-tine barrier-free design

and consul ti ng work.
To this end, a "Business Enterprise Specialist”
enpl oyed by the Departnment net with the petitioner and
concl uded that he had the requisite skills and experience
for this work. The main question in the specialist's m nd,
however, was whether there was a market sufficient to
provi de the petitioner with sustainable enploynent. The
speci al i st suggested that V.R support the petitioner for a
three nonth "test period" to see how his business devel oped.
This "test period" was begun in August, 1990. During
that period (and beyond, see infra) V.R provided the
petitioner with a driver/personal care attendant to neet the
petitioner's transportation needs, m |l eage reinbursenents,

busi ness cards, advertising, stationery, and postage. At
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sonme point, V.R also purchased a new |ight-wei ght

wheel chair for the petitioner--one that would be easier to
transfer in and out of a car. The Departnent states that
t hese services cost about $1, 600.00

In October, 1990, the Departnent began its eval uation
of the petitioner's progress. During that tine the
petitioner had nmade a total of about $200.00 from his
consulting work. V.R suggested at that tine that the
petitioner consider other jobs in light of the apparent | ack
of profitability of his present endeavor. V.R's
"vocational assessnment” of the petitioner, referred to
above, was actually conpleted in Decenber, 1990. However
for several nonths thereafter V.R continued to pay for the
petitioner's driver/attendant. \When, by April, 1991, the
petitioner still had not denonstrated any significant growth
in his business, V.R decided to close his case. At that
time V.R repeated what has becone its standing offer to the
petitioner--$3,000.00 towards the purchase of a van.

At the hearing (held on May 14, 1992) the petitioner
testified that he had bid on jobs that for the cal endar year
1990 had total ed $15,000.00 For 1991, his bids total ed
$49,193.00 And, so far in 1992, the petitioner had bid on
jobs totaling $45,701. 00. However, he had only gotten a
handful of the jobs he had bid on, and he had not made nore
than a few hundred dollars on all his jobs conbined. The
petitioner testified that he expects a large increase in his

busi ness soon because of the recently-enacted federal
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di sability access and discrimnation |law, getting better
known in the field, and an inproving econony. He foresees a
busi ness in the range of $25,000.00 to $30,000.00 a year in
net income.

In the neantine, the petitioner still has a
driver/assistant available to him but he nmust nmake advance
arrangenents each time he needs this service. The
petitioner argued eloquently and convincingly that a van
woul d give himincreased day-to-day efficiency in both this
work and his personal life. There seens to be no dispute in
this matter that ideally a van woul d best serve the
petitioner's overall transportation needs. However, V.R
mai ntains that in light of the nowtinme-tested tenuousness
of the petitioner's chosen vocational goal, it sinply cannot
justify the purchase of a van as a cost-effective nmeans of
achi eving that goal.

As was the case in Fair Hearing No. 9636, this matter
is again conplicated somewhat by the fact that the
petitioner and the Departnent are not in accord as to
exactly what is the petitioner's "vocational goal". The
Departnment admitted that it has considered the petitioner's
request for a van only in light of his stated goal in Fair
Hearing No. 9636--i.e., pursuing a barrier-free design and
consul ting business on a full-tine self-enployed basis. At
the hearing, and again in his witten argunent, however, the
petitioner seened to allege that his vocational goal is

broader--e.g., he has applied for and plans on continuing to
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apply for at |east sone salaried positions within his field

of experti se.

At this time, however, considering only the vocational
goal addressed in Fair Hearing no. 9636 (see infra), it is
found that the evidence anply supports the Departnent's
conclusion that self-enploynent as a barrier-free designer
and consultant is not likely to provide the petitioner with
financi al i ndependence within the foreseeable future. The
petitioner does not allege that he has not had adequate
means and opportunity over the past two years to pursue and

performthe jobs available to hin12

Despite the petitioner's
optim smand determ nation, there is little, if any,
reliable evidence that, even with a van, his business is
likely to inprove significantly to the point where he could
begin to be financially independent w thout the disability
benefits he now receives.
ORDER
The Departnent's decision is affirned.
REASONS
Section 301.2 of the V.R Services Manual sets forth
the "general policy” on "transportation services" as
foll ows:
Transportation services may be provided to enable
individuals to participate in the application process,
in the evaluation of rehabilitation potential, and to
acconplish specific objectives of the | VWRP; they nust
be supportive of other services and will be provided

only when conparabl e services and benefits and client
resources are not avail able or nust be suppl enent ed.
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The | east expensive nethod will always to chosen unl ess
contraindicated by the disability or tinme constraints.

Section 301.3(4) of the regulations refers specifically

to "vehicle purchase”, and includes the follow ng:

The Division will normally participate in the purchase
of a vehicle only if:

a. the client has severe handi caps, and

b. it is clearly docunented in the case record to be

the nost cost-effective alternative, including
rel ocation, of conpleting the objective, and

C. the client is job-ready.

As was the case in Fair Hearing No. 9636, the
petitioner is correct in arguing that the above regul ations
do not require a "denonstration of self-sufficiency” before
t he Departnent can consider the purchase of a van. However,
(despite the unfortunate inartful ness of some of V.R's

expl anations of its decision), it is clear that the

Departnent's position is that based on recent history it is

highly unlikely that the petitioner's business will ever be
self-sustaining. Wile it nay seem harsh to base the
decision in this matter on such a subtle distinction, the
petitioner has not denonstrated that there is any reliable
basi s other than recent past history upon which to assess
the long-termviability of his chosen enterprise.

As noted by the board in Fair Hearing No. 9636, the
Departnment’'s definition of "job-ready" appears to

contenplate the ability to perform"conpetitive work". See
34 CF.R 5 361.1(c)(2). In Fair Hearing No. 9636 (pp 5-6)

t he board not ed:
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If the petitioner's work was to be linmted to a
few jobs a year, with incone insufficient to jeopardize
the petitioner's eligibility for Social Security, the
evi dence does not establish that obtaining outside
assistance (in the formof a personal aide) on an
i nfrequent basis to enable the petitioner to visit job
sights and neet with clients is not an adequate
alternative to the purchase of a van. Nor is there any
| aw or regulation that, to the hearing officer's
know edge, requires the Departnent to purchase a van
for an individual in such circunstances. Thus, if the
petitioner is to prevail in this matter, he nust
establish a "vocational rehabilitation potential”
greater than that assumed by the Departnment up to this
time.

As noted above, the Departnent has denonstrated an
anpl e factual basis for its assessnent of the petitioner's
"vocational rehabilitation potential™”, or "job-readi ness" as
a barrier-free designer and consultant. Notw thstanding the
petitioner's optimsmand determnation, it sinply cannot be
concl uded that having a van will significantly enhance the
petitioner's prospects for self-sufficiency in this
endeavor. Though admttedly not ideal, utilizing a
driver/personal assistant on an "as needed" basis has been
shown to be an adequate, and certainly |ess-costly,
"alternative" to the petitioner's present transportation
needs.

Therefore, it must be concluded that the Departnent's
decision is in accord with its regulations (supra). Insofar
as it has not been shown that those regul ations violate any

state or federal |law the board is thus bound to affirmthe
Department's decision. 3 V.S. A > 3091(d) and Fair Hearing

Rul e No. 19.

It should be enphasi zed, however, that this decision
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considers only the vocational goal addressed in Fair Hearing
No. 9636--achieving sel f-support through self-enploynent as
a barrier-free designer and consultant. It is, thus,
unnecessary to consider, as a general matter, whether the
Departnment’'s policy of placing dollar limts on the purchase

of vans for those individuals who do neet the criteria under
> 301.3(4)(b) (supra) violates federal or state |aw or

regulations. [If, as he intimated at the hearing and in his
witten argunents, the petitioner stands ready and willing
to seriously pursue vocational goals other than his present
endeavor, V.R admtted at hearing that it would be willing
to reopen the petitioner's case on this basis. It is, thus,
unnecessary to consider the validity of the Departnent's
April 1991 "cl osure" of the petitioner's case. The
petitioner, of course, retains the right to appeal any

subsequent decisions by V.R if and when his case is

"reopened".3

FOOTNOTES

1Copies of menoranda submtted by the parties were
furni shed to nmenbers of the board.

2The petitioner did state that a van woul d have enabl ed
himto pursue bids farther afield than he did having to rely
on a driver/assistant. However, he did not convincingly
explain why this would be so, and he did not allege any
instance in which his having had to rely on a
driver/assistant had actually inpeded his ability to bid on
or to perform any job.

3It is also possible that if the petitioner decides to
pursue his present business further, circunstances (i.e.,
denonstrabl e prospects of an increase in business) may
justify his reapplying to V.R for a van under the criteria
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of > 301.3(4)(b) (with all attendant appeal rights of any
decision by V.R based on an all eged change in
ci rcunst ances).
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